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BEFORE THE
POLLUTION CONTROL HEARINGS BOAR D

STATE OF WASHINGTO N

IN TEE MATTER OF

	

)
HWH CONSTRUCTION COMPANY, INC .,

	

)

Appellant, )

	

PCEB No . 77-11 9

v .

	

)

	

FINAL FINDINGS OF FACT ,
CONCLUSIONS OF LAW

STATE OF WASHINGTON,

	

)

	

AND ORDER
DEPARTMENT OF ECOLOGY,

	

}

Respondent . )
	 }

This matter, the appeal of respondent Department of Ecology' s

Order Docket No . 77-366, came before the Pollution Contro l

Hearings Board, W . A . Gissberg, Chairman (presiding), Dave J .

Mooney, and Chris Smith on November 3, 1977 at an informal hearing

in Lacey .

Appellant was represented by Harold Hill, its president ;

respondent was represented by Robert V . Jensen, Assistant Attorne y

General .

Havin g heard the testimony, having examined the exhibits ,
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and having considered the contentions of the parties, th e

Pollution Control Hearings Board makes thes e

FINDINGS OF FAC T

I

Appellant is engaged in the construction business and i s

headquartered on Mercer Island, Washington . It has built o r

caused to he constructed all of the works or structures concerned

herein, which include certain bank modifications and pilin g

9 uulkhead upon the banks of the Green River in Tukwila, Washington .

10 Its president, Harold Hill, personally owns the land wit h

11 improvements which includes the Grantree Furniture Store building .

I I

In October 1972, appellant was issued a permit by responden t

to "construct and maintain" a building and piling bulkhead upo n

the above-described site on property owned by it subject to certai n

special conditions . Pursuant to the permit, appellant complete d

construction in accordance with its app oved plans .

18

	

II I

19

	

In December 1975, the Green Rover reached flood stage for

20 some duration before the banks eroded upstream from appellant' s

21 property line at a point on land owned by Seattle City Light . The

eroded bank allowed the movin g floodwaters to saturate and/or erode

=3

	

the soil anchoring the dotirstream bu]khead supports resulting in th e

24

	

destruction of two portions of appellant's bulkhead . Appellant ,

25

	

facet with the im,nediate endangerment to :'r . hill's building fro m

2 6

	

the flood, commenced emergency measures to protect the property by pia ,

27
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"rubble" in the breached portions of the bulkhead and upon the bank s

of the river upstream of its property line where erosion ha d

initially commenced . The "rubble" deposited on the banks during th e

flood consisted primarily of metals, concrete chunks, asphalt an d

brick . "Pit run" material excavated nearby was added to fil l

voids in the rubble . These emergency measures took two days t o

complete . The department considers the rubble unsatisfactory fo r

the intended purpose of bank stabilization .

I V

After the flood, respondent requested certain information

from appellant so that a permit, or permit amendment, could be issue d

to replace the rubble with more permanent works . Although two

portions of the bulkhead, approximately 200 feet on the southwes t

end and 100 feet located about 300 feet east of the western sid e

were destroyed, appellant intends only to repair the latter breac h

and leave the rubble as is in the former breach. Appellant claim s

to have spent $75,000 in emergency work and repairs thus far at

the site . Respondent, convinced that the remaining rubble ha s

encroached into the river and has changed the regimen of the stream

such that properties upstream, downstream and across the river

would be adversely affected, issued a regulatory order requiring tha t

appellant remove the 'construction rubble specified in correspondenc e

. and placement of minimal rock riprap .

	

." As the basis o ;

the order, respondent asserts that appellant violated special condition s

2 and 4 of its 1972 permit which provide that :
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2

	

The bulkhead line shown on cross section 2
of cross section plan shall be shifte d
landward to elevation 5 feet MSL t o
prevent encroachment into channel . The
piing bulkhead alinement shall be alon g
the 5 feet contour elevation (lean Se a
Leve] Datum) .

4

	

The river bank at the toe of the propose d
bulkhead and any other river bank are a
disturbed by the proposed construction
shall be stabilized with rock riprap t o
the satisfaction of the King Count y
Department of Public Works, Hydraulics
Division .

	

(Emphasis supplied )
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V

The rubble deposited by appellant affects the cross-sectiona l

area of the Green River only in an insignificant r^ar_ner and would no t

adversely influence the regimen of the stream nor adversely affec t

the security of life, health and property against damage by floo d

water . Although respondent considers such rubble unsatisfactory fo r

bank stabilization, appellant's successful protection of its work s

and structure with the rubble during the 1975 flood bespeaks it s

effectiveness in a future flood . Moreover, removal of the rubbl e

uvstream from appellant, and upon property not owned by it, woul d

place in jeopardy appellant's works and structures because a know n

erodin g area would again be exposed to the river thereby threatenin g

damage to property and, perhaps, life .

V I

Any Conclusion of Law which shall_ be deered a Findi n g of Fac t

is hereby adopted as such .

From these Findings the Board comes to thes e
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1 CONCLUSIONS OF LAW

I

The Board has jurisdiction over the persons and over th e

subject ratter of this proceeding .

I I

Respondent contends that appellant violated special condition s

2 and 4 of the 1972 permit .

Condition 2 required that the original bulkhead be constructed

at a designated place and alignment . We have found (See Finding of

Fact II) that appellant did construct in accordance with the permit .

Condition 4 required that if the river bank was disturbed by th e

originally proposed construction, the bank was to be stabilize d

with rock riprap . Once again, appellant's original construction wa s

in accordance with the permit . Condition 4 applies only to th e

original construction of the bulkhead . It does not apply t o

construction thereafter performed pursuant to an emergency .

II I

Respondent contends that RCW 86 .16 .020 authorizes the issuance

of the instant regulatory order . While that statute authorizes

regulatory abatement orders, orders issued pursuant thereto mus t

relate to :

. works, structures and improvements ,
. . . which might, if im p roperly planned ,
constructed, operated and maintained ,
adversely influence the regimen of a
stream•. . . . or might adversely affec t
the security of life, health and
property against damage by flood water .

FINAL FINDINGS OF FACT ,
CONCLUSIONS OF LAW
AND ORDER

	

5

c F do 94'_S-A



1

2

3

4

5

6

7

8

9

10

1 1

1 2

1 3

1 4

1 5

1 6

1 7

1 8

1 9

2 0

2 1

1 >

2 3

2 4

2,5

2 6

27

Since we have found (Finding of Fact V) that the emergency constructio n

would not adversely influence the regimen of the stream nor adversel y

affect life, health and property, the instant regulatory order canno t

be upheld by applying the above statute .

I V

Respondent, in effect, contends that since the original permi t

requires appellant to "construct and maintain a pilin g bulkhead

and building " , there is placed upon appellant an affirmative duty t o

"maintain" such construct3c'n forever . We do not so construe the

permit nor the statute (RCW 86 .16 .080) requiring permits and exemptin g

emer gency construction from permit requirements .

It is clear, from a careful reading of RCW 86 .16 .080, tha t

no permit is re q uired either to repair, reconstruct, or restore ,

property damaged by flood waters when, in an emergency, it i s

necessary to repair, reconstruct or restore property damaged b y

flood waters . Such is the case here . If no permit is required

for such work where none has ever been issued, it would be anomalou s

to construe the statutory emergency provision as having no effec t

where a permit had been previously issued .

Furthermore we construe the provisions of the instant permi t

as authorizing, but not requiring, appellant to "construct an d

maintain pilin g bulkhead and building . "

V

There was no legal duty which required appellant to place th e

rubble on the Seattle City Light upstream property . Rather, appellan t

acted in an emergency when flood waters were not only damaging th e
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City Light land, but threateni ng the building and land of appellan t

as well . To now require that appellant remove the material it use d

to protect against the flood at the City Light site would result in th e

river bank to again become unprotected and recreate a situatio n

where a future flood would endanger lives or damage property .

Appellant, having had no legal duty to protect the City Ligh t

property in the first instance, has none now and cannot b e

required to improve upon the rubble placed in an emer g ency situation .

V I

The Department of Ecolo gy order should be vacated because :

(1) it is not factually authorized by RCW 86 .16 .020 ; (2) it is no t

supported by any requirement of the permit ; (3) the emergency work

is of the type authorized to be done without a permit by RCW 86 .16 .080 .

If, however, in a proper case, this Board concluded that wor k

done under emergency flooding conditions was of such a nature so as t o

cause an after-flood stream condition which adversely influence d

the regimen of a stream, we would not hesitate in affirming a

Department of Ecology abatement order . Suffice it to say that such

are not the facts of the case now before us .

VI I

Any Finding of Fact which should be deemed a Conclusion of La w

is hereby adopted as such .

From these Conclusions the Pollution Control Hearings Boar d

enters thi s

25

o

	

FINAL FI vDI_ :GS OF FACT ,
CONCLUSIONS OF LAW

27 AND ORDER

	

7

1

2

3

4

5

6

7

8

9

10

1 1

1 2

3

1 4

1 5

1 6

1 7

1 8

1 9

2 0

2 1

9 ,

2 4

. F No 99 .76-a



1

2

3

4

5

6

7

8

9

10

11

ORDE R

The Department of Ecoloay Order Docket No . 77-366 i s

vacated .

	

I

DATED this

	

j`

	

l` _

	

day of December, 1977 .

POLLUTION 2VNTROL HEARINGS EOARD

CHRIS SMITH, Merbe r
(SEE DISSENT )
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SIITH, CHRIS (dissenting)--I dissent from the decision and woul d

substitute the following findings, conclusions, and order in place o f

those of the majority .

FINDINGS OF FAC T

V

The rubble deposited by appellant can cause water backup, erosion ,

and harmful deposition of eroded materials in the river bed, and chang e

in velocities of water, present a hazard to others during a flood ;

interfere with navigation . The dumped rubble is not a stable materia l

which, by past experience, could resist dislocation or damage fro m

another flood, and is thereby unsatisfactory under material and design

considerations . Such rubble adversely affects the regimen of the Green

River .

CONCLUSIONS OF LAW

II-I V

We note, and respondent admits, that RCW 86 .16 .080 provides

that permits are not required in cases of emergency :

[W]henever, in cases of emergency, floo d
waters shall threaten to or shall endange r
lives or damage property, or it shall b e
necessary to repair, reconstruct, or restore
property damaged by such flood waters, i n
order that such property may be use d
irrs ediately for the purpose or purpose s
theretofore used, no permit shall b e
re q uired .

23 Thus, appellant's works completed during the flood did not requir e

24 a permit . But havi ng completed such eme rg ency work, that obliga .:ion ,

3 If any, is placed upon appellant for the restoration of the origina l

3 improvements after the emer gency is over? Appellant's origina l

27 permit is to "construct and maintain" a piling bulkhead and building .
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1 +The word "raintain" as variously defined as "acts of re p airs . . . hold

or keep in an existing state or conditions . . . keep from falling ,

declining , or ceasing . . . keep in proper condition . . . rebuild

" Black's Law 1 ;ictio}nary, (4th ed . 1968) p . 1105 . Thus ,

notwitnstandang the emergency, it is appellant's obligation under the

terms of the permit to keep that which it has created in conformance

with the permit . Because the present bulkhead, with portions o f

"rubble," is not that whicn is permitted, appellant must either

conform to its permit or seek a permit amendment . Since at ha s

not been granted an amendnent to its permit, respondent's regulatory

order to remove unsatisfactory matter, i .e ., the rubble, wa s

proper and should be affirmed with respect to conditions 2 and 4 o n

ap pellant's property .

As we have found in Finding V, the rubble dumped by appellan t

is not a stable material which would "allow for the orderly flow an d

removal of all floodwaters" as required by WAC 508-60-070 .

Independent of the permit requ3 rements , respondent, under it s

regulatory authority, may issue an order to require the "maintenance "

of any works, structures ana improvements, which ,f improperly maintained ,

would adversely affect the regimen of a stiear.i . RC1, 86 .16 .020 . The

respondent's order could also be affirmed on this alternative ground .

	~ 1Vr ,,
\
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CFRIS S :"ITS', i'embe r
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